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REVIEWS. 

A Preliminary Treatise on Evidence at the Common Law, 
Part I : Development of Trial by Jury. By James Bradley 
Thayer, Weld Professor of Law at Harvard University. Boston, 
Little, Brown & Co., 1896. — 186 pp. 

Before attempting to set forth the existing law of evidence, Pro- 
fessor Thayer has found it necessary to show how the highly techni- 
cal rules which constitute this branch of the English common law 
came into existence. He finds that their development has been 
intimately connected with the development of trial by jury. Under 
a system which places the decision of controversies in the hands of 
men neither learned in the law nor schooled in logic, special pains 
must be taken so to present the issue that no one can well mistake 
it ; and evidence that is not impertinent may have to be excluded 
lest it confuse the untrained mind. The separation of the question 
of law from the question of fact was occasioned, as Professor 
Thayer shows, by distrust of the laity (doubt de les lais) ; it was an 
outcome of the more general purpose " of preventing the jury from 
going wrong on impulse or misapprehension." That this separation 
has come, in the discussions of legal writers, to supersede and dis- 
place the broader point of view has tended, the author thinks, to 
obscure the whole subject (pp. 118, 119). On the Continent, where, 
after the disappearance of the popular courts and the reception in 
the new governmental courts of the Roman-Canonical procedure, 
decisions were rendered by the " learned judges," the law of evi- 
dence remained simple. It may be added that Professor Thayer's 
line of argument helps to clear up a question that has perplexed not 
a few English students of the old Roman law, namely, why this law 
also has so scanty a body of rules regarding proof. At first glance 
the Roman and the English methods of administering justice seem 
analogous : until the third century of our era the Romans referred 
the actual decision of cases to men not connected with the govern- 
mental administration of justice. But the Roman magistrate, in the 
Republican period at least, was not necessarily learned in the law ; 
and the Roman iudex or referee, who was taken under the Republic 
from the Senatorial or the Equestrian order, and under the Principate 
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from a relatively small panel of the wealthiest citizens, might be 
iuris peritus, and was regularly a man of far more intelligence than 
the English juryman in his best estate. Under these circumstances 
it is not surprising that, after the praetor had heard the preliminary 
pleadings and had formulated the issue, the case was sent for actual 
trial to the referee ; and it seems quite natural that the iudex was per- 
mitted to listen to any evidence that he deemed pertinent, and to 
give it such weight as it seemed to him to deserve. 

The entire volume before us is devoted, as its title indicates, to 
the history of trial by jury in England. Accepting and utilizing the 
results of Brunner's great treatise on the Schwurgericht, Professor 
Thayer has continued and supplemented the investigation. Brunner's 
chief object was to lay bare the continental roots of the English 
institution, to reveal the historical connection between the Frankish 
inquisitio and the Norman- English jury of proof. Professor Thayer's 
chief task — a task which is admirably discharged — is to show, step 
by step, the transformation of the jury of proof into the jury of deci- 
sion. It was, of course, with this last metamorphosis that the law of 
evidence took shape. So long as the jury was composed of men who 
presumably knew more than any others about the matter in dispute 
and who were selected for this reason, there was little occasion for 
the parties to produce evidence. The jury included, as far as this 
was practicable, precisely the persons who, under our modern sys- 
tem, would be summoned as witnesses. The chief function of coun- 
sel was to insist upon the facts, already known to the jury, which 
made for their respective clients ; they began, if the Hibernicism is 
admissible, by summing up. The judge's charge, in which the issue 
was made clear, regularly preceded these arguments. Almost the 
only evidence presented was documentary. Writings under seal 
were entrusted to the jury and went out with them. " The presence 
of the writing at the private consultation of the jury seems to have 
been conceived of as if it were a witness to a deed, or one of those 
who testified to a view, or [of] those present at the giving of dower " 
(pp. 107, 108). In other words, the parchment witnesses went out 
with the human witnesses, and their silent voices had due influence 
upon the verdict. With the gradual transformation of this jury of 
witnesses into a body of men who were brought together, not because 
they were already informed of the merits of the case, but to the end 
that, after being informed, they might decide the case, production of 
evidence of all sorts, including the testimony of witnesses, became 
necessary, and the rules of evidence took shape. Even more rules 
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were elaborated, as the author evidently thinks, than the character of 
these bodies made necessary. 

The book, as will be evident from the few points singled out for 
notice, is of interest not to lawyers alone, but to all students of 
institutional history. Its usefulness is increased by a careful index. 

Munroe Smith. 



L'Ictte de I ' Etat. Essai Critique sur l'Histoire des Theories 
Sociales et Politiques en France depuis la Revolution. Par 
Henry Michel. Paris, Hachette & Cie., 1896. — vii, 659 pp. 

The content of this very substantial volume is not clearly indi- 
cated by either the chief or the secondary title. There is no set 
treatment of the general theory of the state, nor is the history of 
social and political theories presented in a comprehensive form. It 
would be fairly exact to describe the work as a history of individu- 
alism in French political theory since 1700. M. Michel conceives 
that the individualistic dogma was the most characteristic principle 
of Revolutionary theory; that the modification of, and reaction 
against, this dogma have been the most conspicuous features of 
social and political philosophy since the Revolution ; and that accord- 
ingly it is not inaccurate to employ the most general terms in desig- 
nating his essay in this particular field. Possibly, too, a shrewd and 
entirely justifiable desire to differentiate his book from the never- 
ending swarm of publications on individualism and socialism has 
influenced him in excluding both these overworked terms from 
the title. 

For the task that he undertook M. Michel shows himself to have 
been well fitted. He has read widely, and he shows admirable 
powers of both analysis and synthesis. Though he has a thesis to 
establish, he is a model of impartiality in his examination of all 
theories, whether favorable or adverse to his own. His taste has 
led him to treat exclusively of the development of ideas, but he 
expressly concedes the importance of a thorough acquaintance with 
the facts of objective history as a basis and a corrective for our 
judgment on the course of philosophic thought. 

In his " Introduction " M. Michel sketches the various systems of 
political and social theory in the eighteenth century which, starting 
from different points, converged just before the Revolution into "la 
tktee individualiste." Voltaire, the Encyclopedists and the Physio- 
crats, he points out, tended only to qualify the idea of the " adminis- 



